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APPROVALS AND RELATED REFORMS (NO. 1) (ENVIRONMENT) BILL 2009 

Second Reading 
Resumed from an earlier stage of the sitting. 

HON GIZ WATSON (North Metropolitan) [5.01 pm]: Before we had that short break for questions, I was 
discussing the larger picture of where we are heading with environmental protection in Western Australia, 
particularly because this bill deals with amendments to the Environmental Protection Act. I think I said earlier 
that if we were to have a review of the Environmental Protection Act, I would like that review to look at how we 
could make the environmental protection legislation stronger and ensure that things such as monitoring of 
environmental impacts and environmental emissions were being done effectively in this state. On numerous 
occasions community groups have come to me saying that they have concerns about a particular activity in their 
area and they are not confident that the Department of Environment and Conservation has the capacity, not 
through lack of will or interest but sheer capacity, to manage the monitoring of environmental impact.  

We know that successive “State of the Environment” reports, which are very useful documents that give us a 
snapshot of how we are travelling in terms of environmental indicators in the state, show that the majority of 
those indicators are going in the wrong direction. Whether that relates to the health of our rivers, biodiversity 
conservation or a range of indicators, the indicators are showing us that we are still not achieving the best 
environmental outcomes in the state. In that context, the community is concerned with a government that seems 
to be about so-called efficiency and streamlining the existing protections that we have for the environment, 
particularly the existing protections around assessment of environmental impact. 

It might be worth flagging an amendment that I will be moving to this bill, which was also noted in the report of 
the Standing Committee on Uniform Legislation and Statutes Review. The title of this bill is the Approvals and 
Related Reforms (No. 1) (Environment) Bill 2009. We assess environmental impacts. The assumption here is 
that everything will be approved and it is just a matter of how they will be approved and how quickly. The 
Environmental Protection Act is set up to assess proposals. It will not necessarily approve every project. The 
implication in this bill is that it is all about approvals. That indicates the mindset that we are dealing with. I will 
be moving an amendment to amend the short title of the bill to read “Assessments and Related Reforms (No. 1) 
(Environment) Bill 2009”. For example, when we have legislation dealing with criminal matters, we do not call 
them conviction or acquittal bills; we call them judgements. In the same way, an assessment is different from an 
approval. To call it an approvals and related reforms bill implies that everything will get approved one way or 
another. I digress slightly.  

The other point that I want to stress relates to the engagement of the conservation sector in the range of 
reassessments in the operation of not only the EP act, but also the Environmental Protection Authority. Hon 
Sally Talbot mentioned the environmental stakeholders advisory group, which I think was a ministerial initiative. 
It was a good initiative, particularly as it involved multiple stakeholders. We are not opposed to reviewing the 
operation of any parts of acts or processes in this state. This group provided the minister with some advice, 
which we now have on the public record by way of that report that was dated 21 September 2009. We find that 
that stakeholder group, which included stakeholders from industry as well as from the conservation sector, did 
not recommend any of the things that we are looking at in this bill.  

We also know that a number of other processes are afoot to make changes to environmental protection. When we 
look at the picture that is developing out of those processes, we see that it is all about development as quickly as 
possible and minimising the processes and the time that proponents have to expend in having their projects 
assessed for environmental impact assessment. It is worth noting that the report of the standing committee 
commented on this. Page 11 says that several recent committees and task forces have been examining the 
approval of development proposals in Western Australia. It includes a whole list, which is worth noting. It refers 
to the Independent Review Committee’s “Review of the Project Development Approvals System”, also known 
as the Keating report; the EPA’s “Review of the Environmental Impact Assessment Process in Western 
Australia”; the industry working group’s “Review of the Approval Processes in Western Australia”, otherwise 
known as the Jones report, which was commissioned by the Minister for Mines and Petroleum; the expert 
committee’s “Regulation Review: Clearing of Native Vegetation”, which reported in April 2009; the 
environmental stakeholder advisory group, which I have just mentioned, which did a number of reviews, 
including “The Role and Structure of the Environmental Protection Authority” and “The Appeals Process”; and a 
ministerial task force on approvals, developments and sustainability. The other one that I would add to that list of 
things that are all in motion at the same time is the lead agency framework, which is another initiative coming 
out of this government about which the Greens have some concerns, as does the conservation sector. This 
document was produced by the Department of the Premier and Cabinet and is entitled, “Lead Agency 
Framework — a guidance note for implementation”. It envisages a lead agency for various proposals, including 
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transport projects, urban and regional land and significant housing development, the regulation of the resources 
sector, and major resources and industry infrastructure projects. This document proposes that for each of those 
four types of projects or developments, an existing department will be the lead agency—either the Department of 
Transport, the Department of Planning, the Department of Mines and Petroleum or the Department of State 
Development. That sort of structure will basically allow the capacity and public resource of a government 
department to become a proponent’s best friend, to get them through the set of processes of a different agency or 
series of agencies. I think this change to environmental assessment is a very worrying development. We are 
concerned that there is a sort of jigsaw effect happening; all these things that are slightly separate are going to 
fall in place, but they will all ultimately have an impact on, in this case, the capacity for a proponent to have a 
lead agency become its lobbyist, advocate and adviser, and to have public funds expended — 

Hon Sally Talbot interjected. 

Hon GIZ WATSON: Yes, I wondered whether some of the lobbyists in this state will be disappointed that their 
jobs are going to be paid for by the public purse; that is what this basically says to me. It concerns people greatly 
that the very powerful and well-resourced departments, such as the Department of Mines and Petroleum, will 
hold the hand of Rio Tinto and other impoverished multinational companies that need a lot of assistance with 
their processes—sorry, Hansard does not record sarcasm; that was a sarcastic comment. Those departments will 
help such proponents to walk through regulatory schemes set up by successive Western Australian Parliaments 
for the assessment of whether a proposal is suitable in terms of environmental impact or planning or heritage 
requirements, particularly Aboriginal heritage requirements. This proposal will ensure that the proponents get a 
nice clean run. These changes have come about as the result of a bigger agenda, about which we are very 
concerned and very cautious. That is just one part of the jigsaw puzzle. 

Other members have mentioned this, but I think it is worth reiterating that there was a lack of consultation before 
this bill was made public. It is interesting to revisit the fact that the minister established the environmental 
stakeholders advisory group which, as I say, was a good initiative. The advisory group was actually in the 
process of providing advice on appeals under the Environmental Protection Act. It now transpires that at the 
same time that was taking place, someone else—presumably under instructions from the minister—was drafting 
this legislation, which actually deals with appeals. A good point was made on page 5 of the committee’s report 
by the director of the Conservation Council of Western Australia, Mr Piers Verstegen, who appeared before the 
committee. He expressed the view that the consultation process for the development of this bill was severely 
lacking; I think he was probably being polite.  

The stakeholder group was acting in good faith to provide advice to the minister, but meanwhile the minister 
must have known that the bill was being drafted somewhere else. It is not a good example of engagement to have 
a parallel process running in that way; perhaps someone else was driving the drafting of the legislation. That 
might be one way of explaining why the left hand was not aware of what the right hand was doing.  

I remember when the bill was announced, because there was a lot of surprise from a range of quarters that this 
bill had suddenly appeared in the public arena, and briefings occurred only after the bill had been introduced into 
Parliament; there was no prior consultation for this bill. Again, that is not likely to inspire public confidence in 
engaging a range of important stakeholders in this process. 

The committee’s report goes into quite a lot of detail about the question of whether this bill is a uniform bill. I 
will not go into that matter in any detail, other than to point out that I thought it was very well argued and I 
agreed with the conclusion that—despite arguments to the contrary, particularly in relation to the commonwealth 
bilateral agreement relating to environmental protection in each state—this bill clearly should and properly did 
go to the right committee for assessment, and that committee has done a very good job. 

Having made the more general comments, I will now go into the bill in a little more detail. I do not think a case 
has been adequately made for the need for the reforms contained in the bill. This bill removes appeals against 
refusals to assess that include a recommendation that a proposal be dealt with under the clearing regime; I will 
address that point in particular. There is an apparent logic to the idea that it is unnecessary to have a possible 
appeal against a decision not to assess a proposal under part IV of the Environmental Protection Act, where the 
same proposal will end up going through the clearing process in part V of the act and therefore will be subject to 
another possible appeal. However, I submit that the government is not comparing like with like in this regard, 
which is why the Environmental Protection Act was amended in 2003. It was considered acceptable to have both 
the two different appeals points. The clearing process under the Environmental Protection Act looks only at 
whether the clearing of native vegetation is acceptable, whereas the question of whether a proposal under the 
Environmental Protection Act should be environmentally assessed is a far broader notion. The bill itself 
acknowledges this. I quote — 
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“ …other than a decision that includes a recommendation that the proposal be dealt with under [the 
clearing provisions] …(my emphasis)  

If these two appeal points were truly duplicative, the above words would instead read “…other than a 
decision that a proposal be dealt with under [the clearing provisions]…” 

I acknowledged that this Bill, if enacted, will prevent an appellant raising concerns about clearing in 
exactly the same terms in both an appeal against the refusal of the EPA to assess a proposal and against 
the later grant of the relevant clearing permit. However I have been provided with no statistics on how 
often this is happening.  

In any case removing the appeal against the refusal to assess also has the potential to make the non-
clearing-related aspects of a proposal (i.e. those relating to issues such as gaseous emissions, dust or 
impact on groundwater quality) immune from any form of appeal. A refusal to assess in that case will 
mean that those non-clearing-related issues cannot, by virtue of these amendments, be appealed at the 
decision not to assess stage, and cannot be appealed at a later stage either, because they will be beyond 
the scope of the later clearing permit. 

I was informed in an earlier briefing that I received on the Bill that the EPA’s Administrative 
Procedures will be amended to deal with such concerns, and I accept that it may well be that a ‘good’ 
EPA would in all cases avoid the issues I have raised. But Parliaments, communities and the principles 
of administrative law assume that even good administrators make occasional mistakes. Good 
governance should not be reliance on the existence of, say, a strong EPA Chair—good governance 
demand structures and accountability mechanisms that can provide remedies if the need arises. 

Clause 5(1)(b)—removing appeals against levels of assessment 
I understand that with the upcoming move to only two levels of assessment there will no longer be any 
value in allowing an appeal about the choice of assessment levels. I have not of course seen the 
proposed new Administrative Procedures but the EIA Review Report describes the proposed new levels 
as: 

“ The two levels of assessment should be: 

i) Those proposals which will be assessed by the EPA but not subject to a public review 

ii) Those proposals that will be assessed by the EPA and will be subject to a public review.” 

This of course makes the logic of the proposition put me at the briefing problematic—the public needs a 
right to appeal as to whether or not the assessment conducted by the EPA will include a public review. 

Debate adjourned, pursuant to temporary orders. 
 


